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THIS HAS BEEN A YEAR of adaptation and
reaction. The world is trying to grasp
the “new normal” emerging out of the
COVID-19 pandemic. The newnormal has
brought numerous challenges to almost
all sectors, which has caused fluctuations,
stagnant markets and ambiguity. Inorder to
adapt, somebusinesseshave beenrequired
totake drastic measures, such as downsizing
ormovingtoonline stores, while others are
seekingreliefin structural changes. In this
article, we will review the go-to options for
restructuring under Turkish law, namely,
mergers and demergers.

Amergerisaprocessinwhich twocom-
panies come together under one entity,
where one company transfers its assets
and liabilities to the other and is liqui-
dated. The Turkish Commercial Code
provides three merger options: standard
merger, rescue merger and short-form
merger. Inastandard merger, various steps
mustbe taken to protect creditors’and the
minority shareholders’ rights (e.g., pre-
paring a merger report and obtaining the
general assembly’s approval), which take
considerable time. Given the urgency of
actions to be taken in this hectic period, in
thisarticle, we will only focus on the rescue
merger and short-form merger options.

A rescue merger is only available to
companies that are in financial distress,
inother words, those that are in “technical
bankruptcy” or “financial indebtedness.”
Normally, if certain percentages of the
share capital and legal reserves of acompany
have eroded, it is required to take various
measures, depending on the severity. That
beingsaid,inarescue merger,itis possible to

rescue acompany thatisinfinancial distress
frombankruptcyorliquidation by merging
itwithanother, financially stable company
that has sufficient disposable equity to
recover the distressed company’slosses.

This methodis often preferred by group
companies to save the affiliates that are
going through adistressed period to protect
the group’s credibility, or by strategicinves-
tors who acquire a financially distressed
company with valuable assets or portfolio
bymergingitwith theirotherinvestments.
Although there are many upsides to this, the
status of the financially stable company’s
creditors maybecome apoint of concern, as
thatcompanywilllose aportion ofits equity
during the merger.

Another merger method isa“short-form
merger.” If merging companies are non-pub-
lic and affiliated, they may proceed with a
short-form merger, whichis fasterand more
cost-efficient when compared to a regular
merger. Ifone company owns all of the shares
of the other company, or they are fully con-
trolled by the same entity (sister companies),
they may skip some of the steps foreseen in
a standard merger (e.g., capital increase,
preparingamergerreport). Ifone company
owns 90% ofthe other’s shares, they may still
proceed with ashort-form merger,butneed
to fulfill some additional procedures, and
may be required to pay a squeeze out fee to
the minority shareholders.

Thefinal restructuring method that we
willreviewis called ademergerin whichall,
oraportion,ofacompany’s assets are trans-
ferred to other another company or compa-
niesin exchange for shareholdingrights. A
demerger may be made in full, by dividing

a company into at least two companies by
liquidating the demerging company, orasa
partial demerger, by dividing a portion ofa
company’s assetsamongother companies,
whereby the demerging company contin-
ues its business activities. For example, a
distressed business line may be removed
from the main business by conducting a
partial demerger to ensure that the main
business does not suffer from the distressed
businessline.

Itispossible to configure the demerger
structure in various ways: the demerging
company or its shareholders can acquire
the shareholding rights in the other com-
panies. With this flexibility and tax-related
advantages,ademergerisalwaysapopular
optioninrestructurings. However, thisisa
ratherlongprocess,and canbe particularly
cumbersome and costly due to the require-
mentto provide securities to the creditors.

Insome cases,ifthe distressed company
is a member of a group, the short-form
merger maybe preferred as afaster solution,
ortherescue merger maybe abetter option
ifthere are financially stable companies in
the group. Forother cases where the goalis
todivide the assets and liabilities, or to con-
structamore flexible structure,ademerger
may be the most feasible option. In any
event, participation of all of the sharehold-
ers, the creditors’ status, as well as tax-re-
lated aspects carry greatimportance while
determiningarestructuringmethod. Each
method has unique strengths, require-
ments, and consequences, and a company
must consider all aspects when choosing
the most suitable method to achieve a suc-
cessfulrestructuring.
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