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Chapter 21

TURKEY

Umut Kolcuoglu, Bibter Bozbay and Ayse Aydin'

I OVERVIEW

In 2016, the political and economic uncertainties such as the attempted coup d’érat, a national
state of emergency and increasing geopolitical risks negatively affected Turkey. Such fact is also
reflected in the significant decline in mergers and acquisitions in Turkey. Investors’ interest in
the Turkish M&A market decreased considerably in 2016 because of the lack of economic,
political and social stability, and the country recorded its lowest cross-border M&A figures
since 2009. In addition, political crises with Germany and the Netherlands (once among
Turkey’s top foreign investors), fluctuations in exchange rates as well as the reduction of the
country’s credit rating by international rating agencies have had their impacts on the Turkish
M&A market.

According to Ernst & Young, in the Turkish M&A market, the total deal volume in
the first half of 2017 was US$4.5 billion with 55 deals.? Given that the total deal volume in
2016 in Turkey was around US$7.7 billion through 248 transactions, this year is expected
show a better performance than last year.? In the first half of 2017, foreign investors were
involved in 69 per cent of the deals, with a total deal volume of US$3.1 billion.*

In the Turkish M&A market, acquisitions are typically financed with debt financing
involving local and international banks, depending on the parties involved in transactions in
the form of senior secured debt.

Following the introduction of a financial assistance prohibition by the Turkish
Commercial Code in 2012, we have seen a significant decrease in the number of leveraged
buyouts as the security package becomes much more challenging. (See Section 111, infra, for
details of the financial assistance prohibition.) Considering the expensive pricing offered by
local banks, and tax-related challenges, clients often turn to international banks in acquisition
finance deals. The most significant leveraged buyout transaction of 2017 in the Turkish M&A
market was the acquisition of 100 per cent of the shares in Petrol Ofisi, Turkey’s leading
fuel products distributor, by Vitol, one of the world’s largest companies trading in energy
and commodities, from OMV AG for €1,368 million with a bank financing amounting to
US$700 million.

—

Umut Kolcuoglu is a managing partner, Bihter Bozbay is a senior associate and Ayse Aydin is an associate
at Kolcuoglu Demirkan Kogakli Attorneys at Law.

www.cnnturk.com, published and accessed on 7 June 2017.

Deloitte, Annual Turkish M&A Review 2016, January 2017.

See footnote 2.

N N

www.globalcapital.com/article/b13g07w24k0g9n/vitols-turkey-enerji-borrows-$700m-for-

acquisition-of-petrol-ofisi.
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I REGULATORY AND TAX MATTERS

i Regulatory matters

The most critical regulatory matter regarding acquisition finance deals in Turkey is the
financial assistance prohibition that was introduced in 2012. (See Section III, infra, for
details of the financial assistance prohibition.)

A common debt product in Turkey is debt financing, whereby a financial institution
lends money to the acquiring entity in the form of a term loan facility. Under Turkish law,
money lending is supervised by public authorities. Only banks and financial institutions may
lend money with the intention to make profit. Money lending by non-bank and non-financial
institutions is prohibited and may constitute a ‘usury’ crime under Turkish law, unless it is
explicitly permitted by law.

Banking laws require Turkish companies to obtain a banking licence from the Banking
Regulation and Supervision Agency to engage in any kind of banking activities in Turkey,
such as the extension of any kind of loan and collection of deposits. Indeed, Turkish residents
may freely, and without any permission or licence from a Turkish regulatory authority, obtain
loans (other than consumer loans) in foreign currency or Turkish lira from banks, financial
institutions or other entities (i.e., intra-group companies) resident abroad, provided that the
proceeds of such loans are paid to an account of the Turkish resident acting as borrower held
with a bank licensed in Turkey. In other words, a Turkish resident must bring borrowings
from abroad via Turkish banks. In addition, a Turkish resident must notify any guarantee it
provides abroad to the Undersecretariat of Treasury of the Republic of Turkey within 30 days
following the signing date. The purpose of this rule is to enable the Turkish Central Bank
and the Turkish Treasury to keep records of loans and securities (statistical tracking) and to
prevent any breaches of money-laundering regulations.

According to the Turkish regulations on money laundering and financing of terrorism,
Turkish banks (banks licensed in Turkey) are further required to immediately inform the
Turkish Financial Crimes Investigation Board about suspicious transactions (transactions
that may relate to illegal purposes such as financing of terrorism). In this context, unusually
excessive money transfers shall be considered suspicious and therefore notified to the Turkish
Financial Crimes Investigation Board.

As mentioned above, Turkish residents may freely obtain loans from banks or financial
institutions resident abroad. However, according to a prohibition that was adopted in 2014,
Turkish residents are prohibited from obtaining revolving loans from lenders resident abroad.

ii Tax matters
Resource Utilisation Support Fund (RUSF)

The RUSF applies to Turkish lira-dominated loans obtained by Turkish residents (except for
banks and financing companies) from abroad at a rate of 1 per cent for loans with an average
maturity up to one year. The RUSF does not apply to such Turkish lira-dominated loans
obtained from abroad with an average maturity of one year and more. For foreign currency
denominated loans, the rate varies between zero per cent and 3 per cent.

The RUSF does not apply to loans obtained from Turkish banks.
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Banking and insurance transaction tax (BITT)

5 per cent BITT is applicable over the interest payment of loans obtained from Turkish
banks, which is deductible for Turkish corporate tax purposes. The BITT is not applicable to
loans obtained from abroad.

Reverse charge VAT

If a Turkish company obtain loans from a foreign entity other than a financial institution or
bank (e.g., an intragroup loan), the interest payment is subject to reverse charge VAT at a
rate of 18 per cent.

Withholding tax

Withholding tax is not applicable to interest payments paid for loans obtained from banks,
international institutions and financial corporations, while it is applicable at a rate of 10 per
cent to interest payments regarding the loans obtained from non-financial corporations.

Thin capitalisation rules

Thin capitalisation rules are only applicable to related party transactions. If the debt financing
obtained from shareholders or related parties® of the shareholders exceeds the shareholders’
equity in the borrower company threefold, it will be considered as thin capital, and the
following thin capitalisation rules will apply:

a financing expenses such as interest accruals and foreign exchange costs corresponding
to the exceeding portion of the acquisition financing cannot be deducted for corporate
tax purposes; and

4 interests paid or accrued on such thin capital will be deemed as dividends received by
the lender and will be subject to withholding tax.

IIT SECURITY AND GUARANTEES
i Collateral

In Turkey, common types of collateral used in acquisition financing are;

a pledge over shares;

4 pledge over real property;

¢ surety;

d guarantee;

e pledge over moveables;

f pledge over bank accounts; and

g assignment of receivables.

6 A related party of the shareholders is (1) a corporation in which the shareholder owns, directly or indirectly,

more than 10 per cent of the shares, voting rights or rights to receive dividends; or (2) a corporation or
individual that owns, directly or indirectly, at least 10 per cent of the capital, voting rights or rights to

receive dividends of the shareholder or an affiliated corporation of a shareholder.
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Pledge over shares and pledge over real property are the collateral types that are most
commonly obtained by the lenders. In Turkish practice, depending on the borrower’s field
of activity and asset portfolio, the lenders require the borrower to provide a security package
including all or some of the above-mentioned collateral.

A hot topic under Turkish law is the lenders” tendency to request a guarantee as collateral
instead of a surety. A surety agreement imposes a secondary obligation on the surety while a
guarantee agreement imposes a primary obligation on the guarantor independent from the
validity of the underlying receivable. A surety can raise its own defences against the lender,
such as lack of a qualified form requirement, or the invalidity of the underlying agreement or
statute of limitation related to the underlying agreement. On the other hand, the receivables
arising from the guarantee agreement, similar to the bank letter of guarantee, must be paid
upon the lender’s first request without need for any further review. Given the foregoing, the
guarantee agreement provides a stronger protection to lenders.

Guarantee agreements are not specifically governed under Turkish law. Turkish scholars
often interpret the guarantee agreement within the scope of ‘guarantee of performance by
third party’ under the Turkish Code of Obligations. Therefore, rules applied to guarantee
agreements as well as the distinguishing criteria of the guarantee agreement and the surety
agreement are mainly determined by scholars and court precedents. There is often confusion
about the nature of the agreement (i.e., whether it is a guarantee or a surety) that may be
brought to courts.

As for the collateral commonly used in Turkish acquisition financing market, a
recent development is the change in legislation regarding the pledge over moveables. The
Law on Pledges over Moveable Assets in Commercial Transactions has been effective since
1 January 2017; its aim is to popularise the use of moveable pledge rights as collateral, to extend
the scope of moveables subject to the pledge, to ensure public accessibility and transparency
in moveable pledges and to facilitate easy access to financing by way of new alternatives in
foreclosure of the pledged property. It governs the establishment of a new registry for pledged
moveables for the registration of the relevant pledge agreement to establish a pledge over
moveables.

With the enactment of the Law on Pledge over Moveable Assets in Commercial
Transactions, the Law on Commercial Enterprise Pledge, which has been in force since 1971,
was abolished. Now, in addition to banks and credit institutions, small-sized enterprises can
establish a commercial enterprise pledge. Contrary to the Law on Commercial Enterprise
Pledge, a pledge over one or more moveable assets may be established. As a particularly
special ‘exception’ (introduced by the new law), a pledge may be established on the entire
commercial enterprise only if those moveable assets are not sufficient to pay off the debt.

The pledge can be established on moveables including receivables; intellectual and
industrial property rights; raw materials; animals; any income and revenues; any licences or
permits for which registration is not required; rental incomes; tenancy rights; trade names or
business names; and other moveables set out under the new law. The new law imposes stricter
obligations on the pledgee, and its pledge rights are restricted (e.g., establishment of a pledge
over the entire enterprise is not possible if the assets subject to pledge provide sufficient
collateral against the facility amount).

ii  Financial assistance prohibition

According to Article 380 of Turkish Commercial Code No. 6102 (TCC), which entered

into force on 1 July 2012, a company cannot advance funds, or provide loans, security or
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guarantee, to a third party with a view to facilitate the acquisition of its own shares. Any
such finance transaction is prohibited and is considered null and void. The TCC has enabled
companies to buy back their shares or to accept as pledge up to a limit of 10 per cent of the
share capital, but has also introduced the financial assistance restriction. Accordingly, in the
Turkish M&A market, one of the common matters that investors look for an answer to is
whether any kind of collateral granted by the target company falls within the scope of the
financial assistance prohibition.

Any type of transaction aiming to provide financial assistance for the acquisition is
within the scope of the prohibition (e.g., advancing funds, providing loans, security or
guarantee to a third party). Transactions are not exhaustively listed and any direct or indirect
attempt to facilitate the acquisition may fall within the scope of the prohibition. There are
certain exceptions to the prohibition:

a transactions carried out by banks and financial institutions in performance of their
ordinary course of business; and
6 acquisition of shares by the company’s employees or its affiliated companies’ employees.

The Turkish provision regarding the financial assistance provision almost literally reflects
Article 23 of the Council Directive 77/91/ECC dated 13 December 1976 (the Second
Company Law Directive). In 2006, in an effort to make acquisition more flexible and to
foster the young leveraged buyout markets, Directive 2006/68/EC amended the Second
Company Law Directive. The new directive lifted the general ban on the financial assistance
under certain conditions, but kept the capital maintenance rules to protect creditors’ and
shareholders’ rights.

Financial assistance in Turkey has been subject to various discussions and criticism
among scholars and legal practitioners. The main point of criticism is that the legislator did
not take the liberalisation brought by the 2006 Directive into consideration, leaving Turkey
behind the development of company law in Europe.

iii  Prohibition to exercise abusive control over subsidiaries

Intra-group guarantees are commonly used in acquisition finance. According to Article 202 of
the TCC, in a group of companies, a dominant company cannot exercise its dominance in a
manner that results in a loss to its subsidiary through transactions such as the transfer of funds
and the provision of guarantees. If a dominant company forces a subsidiary to participate in
a transaction that is likely to result in a loss, the dominant company must compensate this
loss during the year in which it occurred; or grant the subsidiary a right of claim equal to the
amount of loss incurred.

In addition, according to Articles 203-206 of the TCC, in the event of full control
(100 per cent), the dominant company may give instructions regarding the management
of the controlled entity, even if this may cause losses. However, creditors may claim the
responsibility of the parent company and its board in case of damages.

The above provisions of the TCC allows transactions that constitute financial assistance
in a group of companies, subject to certain conditions, for example, compensation of loss. In
other words, the TCC provides for a consolidated liability regime for groups of companies
instead of the general rules for capital maintenance. Therefore, although not explicitly stated
under Turkish law, it is widely accepted among the Turkish scholars that financial assistance
in a group of companies does not fall within the scope of the financial assistance prohibition

set forth under Article 380 of the TCC.
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iv. Securities granted before the commencement of insolvency proceedings

According to Article 279 of Execution and Bankruptcy Law No. 2004 (EBL), certain
transactions of the debtor including the establishment of a pledge to secure an existing
debt are subject to annulment if they are exercised within a one-year period prior to the
commencement of insolvency proceedings.

In addition, Article 280 of the EBL provides that if a debtor whose assets do not suffice
to satisfy its debts enters into any transaction with the intention of damaging its creditors’
rights, the creditors may request the court to annul the debtor’s transaction, provided that
the creditors initiate an insolvency proceeding against the debtor within five years following
the date of the relevant transaction.

v Security agent

The concept of a security agent is not specifically governed under Turkish law. However, in
Turkish practice and particularly in foreign law-governed acquisition finance transactions
involving several lenders, a security agent is commonly used to simplify the security
establishment and enforcement. The common view in the Turkish market is that the concept
of a security trustee or agent would be recognised under Turkish law. However, there is no
court precedent as to whether such provisions are enforceable under Turkish law.

IV PRIORITY OF CLAIMS

i General rules on priority of claims

Under Turkish law, the general rule is that creditors secured with pledges over the debtor’s
assets have priority at the distribution of the proceeds to be generated through the sale of those
pledged assets. After the public receivables including the taxes and the sale costs regarding
the pledged asset are paid, first the secured creditors and then the unsecured creditors are
satisfied. The unsecured creditors’ claims are ranked as follows:

a employment receivables;
6 receivables related to family law;
¢ privileged creditors’ receivables governed under the relevant laws (e.g., receivables

of the Central Bank of the Republic of Turkey and receivables of the Social Security
Institution of the Republic of Turkey); and
d  other unsecured creditors’ receivables.

ii ~ Ranking system
As for pledges over immoveables, the ranking system adopted under Turkish law provides
a priority ranking to mortgagees holding a mortgage with a preceding degree over other
mortgagees in subsequent rankings. The degrees of mortgages on real property separately
secure the obligations for which they are created up to the mortgage amount in each degree.
The degree determines the order of distribution of the foreclosure proceeds. Accordingly,
unless the first-degree mortgagee is fully satisfied, a second-degree mortgagee cannot be
satisfied with the proceeds of the foreclosure.

As for pledges over moveables, the priority regime was changed by the Law on Pledges
over Moveable Assets in Commercial Transactions that has been effective since 1 January 2017.
Previously, creditors’ rights were ranked in accordance with the date they established the
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pledge. Now, the security provided by the pledge will be limited to the amount and the
pledge’s degree as registered with the relevant registry. The date of establishment is considered
by determining the priority only if the parties did not agree on the pledge’s degree.

iii ~ Subordination agreements

Subordination agreements are commonly used in Turkish practice. However, Turkish law
does not govern contractual subordination. Therefore, such agreements are not enforceable
by the public authorities during an execution or bankruptcy proceeding. Under Turkish
law, the priority of claims is determined by the EBL without taking into consideration
any subordination agreement. Thus, a subordination agreement only creates a contractual
obligation and is binding on the creditors that are party to such agreement.

V  JURISDICTION

i Choice of foreign law

Under Turkish law, parties are free to choose a foreign law to govern their contract. The right to
choose a foreign law to govern a contract is expressly provided for in the International Private
and Procedure Law (IPPL), particularly in the presence of a foreign element. According to
the IPPL, where there is (1) a foreign element and (2) an express choice of law to govern, the
contract will be recognised and applied by the Turkish courts in any action.

However, the overriding mandatory provisions of Turkish law are applicable to any
situation falling within their scope, irrespective of the foreign governing law. These provisions
are those that are regarded as crucial by Turkish law for safeguarding public interests, such as
the political and social organisation of the state. In addition, the provisions of the governing
law chosen by the parties cannot apply if the provision of the applicable foreign law is
expressly contrary to Turkish public policy.

ii Choice of foreign court’s jurisdiction and enforcement

The IPPL also governs the agreement on jurisdiction of a foreign court. The IPPL states that
the consent of the parties to the exclusive jurisdiction of a foreign court is valid and binding

if:

a the dispute between the parties contains a foreign element;
4 such dispute arises from a debtor—creditor relation; and
¢ the matter of the dispute is not within the exclusive jurisdiction of the Turkish courts.

In addition to these conditions:

a such agreement must be in written form and as per the precedent of the Court of
Appeals; and

4 the dispute subject to the exclusive jurisdiction of the foreign court and the court
chosen by the parties as the competent court must be unambiguous.

In practice, there is also Turkish court precedent that requires the foreign court selection to
be ‘very clear’. Turkish practice has developed in a manner requiring the parties to specify the
city, state (if applicable) and country of the courts in question. For instance, the jurisdiction
clause must not refer to the English courts in general but to London courts or other courts
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in other cities. It is worth emphasising that, as per the precedent of the Court of Appeal,

a jurisdiction clause granting jurisdiction to the ‘English courts’ without mentioning the

specific city or province is not valid as the court is not definite.

The IPPL applies to the enforcement of foreign court judgments in Turkey. Under the
IPPL, the grounds for a Turkish court to decide to enforce a foreign court judgment are as
follows:

a  'The foreign court judgment must be ‘“final and binding’ with no recourse to appeal or
similar review process under the laws of the relevant country.

6 There must be de jure or de facto reciprocity between Turkey and the country of the
relevant foreign court. If there is no such agreement, then the Turkish court hearing the
enforcement lawsuit would seek confirmation of de facto reciprocity.

¢ The subject matter of the judgment must not fall under the exclusive jurisdiction of
Turkish courts or — subject to the defendant having raised an objection in this regard
— the judgment must not have been rendered by a court that found itself competent
to resolve the dispute, although it has, in fact, no relation to the subject matter of the
dispute or to the parties.

d  'The decision must not be in clear conflict with Turkish public policy.

e The party against whom enforcement of the judgment is sought must have been
‘duly served’ or must have been made fully aware of the proceedings and given the
full opportunity to represent or defend himself or herself in the legal proceedings in
relevant jurisdiction.

iii  Arbitration and awards

In Turkey, the use of international arbitration has substantially increased since the early
2000s. Changes in legislation that led to relatively more certainty regarding arbitral awards’
enforcement as well as increased foreign direct investments in Turkey with the choice of
arbitration in their contracts have resulted in such increase. The Istanbul Arbitration Center
(ISTAC) started operating in October 2015. Such significant development is expected to
result in that arbitration being even more commonly used.

The primary Turkish legislation governing international arbitration is International
Arbitration Law No. 4686 (IAL), which is applicable if the venue of arbitration is in Turkey
and the dispute contains a foreign element. Under the IAL, validity and enforceability of an
arbitration agreement are governed by the law that the parties chose as the governing law, or
by Turkish law if there is no specific choice of law applicable to the arbitration agreement. For
an arbitration agreement to be valid and enforceable under Turkish law:

a  the parties intention to arbitrate must be clear and unambiguous;
b the arbitration agreement must define the relevant legal relationship;
¢ the parties must have the capacity to sign an arbitration agreement under the law

applicable to their capacity; and
d  the arbitration agreement must be in writing.

If the Turkish court finds that the dispute’s subject matter is not arbitrable under Turkish
law, an arbitral award may be set aside. Disputes relating to rights in rem over real property
in Turkey and disputes that are not at the parties’ free disposal are not arbitrable. Disputes
relating to family law, consumer law and labour law, bankruptcy lawsuits, disputes subject
to the jurisdiction of criminal courts and administrative courts may not be submitted to
arbitration.
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The IAL does not govern enforcement of foreign arbitral awards. The New York
Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York
Convention) is the principal source for the recognition and enforcement of foreign arbitral
awards in Turkey. The relevant provisions of the IPPL also apply to issues where the New York
Convention is silent.

There is no significant difference between the conditions for enforcement of foreign
court judgements and foreign arbitral awards. Re-trial or examination of a case’s merits is
prohibited for the enforcement of the both. However, the condition of reciprocity explained
above is not sought for the enforcement of foreign arbitral awards, while it is used for the
enforcement of foreign court judgements.

VI ACQUISITIONS OF PUBLIC COMPANIES

Public companies in Turkey are subject to supervision of the Turkish Capital Markets Board
(CMB) and certain requirements, including public disclosure, mandatory tender offer, and
squeeze-out and sell-out rights under the Turkish capital market laws.

i Public disclosure

Under the capital markets regulations, the companies must disclose certain material
information to the public through online platforms, for example, changes in the share capital
or management control of the company. Any acquisition of a listed company must also be
disclosed to the public by the bidder. This can be carried out before or after the acquisition
depending on the turnovers and significance of the transactions on the investors.

ii  Tender offers

Tender offers are regulated by the Communiqué on Tender Offers (I1.26-1). If a person or
group of persons acting in concert, directly or indirectly, acquires shares granting management
control over a public company, such person or persons must make a tender offer to the
other shareholders for the target company’s remaining shares under the terms and conditions
approved by the CMB. Under the Communiqué on Tender Offers, a mandatory tender offer
is triggered by ‘acquisition of management control’, which is defined as the acquisition —
whether directly or indirectly, single-handedly or together with others acting in concert — of
shares representing at least 50 per cent of the voting rights; or, regardless of share percentage,
privileged shares entitling the holder to appoint or nominate the majority of the board of
directors.

In addition to the mandatory tender offers, the Tender Offer Communiqué also
regulates the voluntary tender offer process. A voluntary tender offer can be launched for
the acquisition of all or part of a public company’s shares. However, if a partial voluntary
tender offer results in the acquisition of ‘management control” over the target, the offeror
must make a mandatory tender offer for the target’s remaining shares. On the other hand, if
management control is acquired following a voluntary tender offer made for all shares in the
public company, a mandatory tender offer is not required.

iii ~ Squeeze-out and sell-out rights

Squeeze-outs in public companies are regulated by the Communiqué on Squeeze-out
and Sell-out Rights (II-27.2). The Communiqué regulates the squeeze-out of minority
shareholders by the majority shareholder, as well as the minority shareholders’ exit right
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by selling their shares to the majority shareholder in public companies. If the total voting
percentage of a shareholder or group of shareholders acting jointly reaches or exceeds 97 per
cent or more in a public company, such shareholder or group of sharcholders is deemed
to be the ‘controlling shareholder’. The controlling shareholder can reach the threshold
by way of different methods such as a tender offer, merger, capital increase or otherwise.
When the controlling shareholder reaches this threshold, minority shareholders can exercise
their exit right and force the controlling shareholder to purchase their shares. The minority
shareholders must apply to the company within three months following the public disclosure
stating that the controlling shareholder has reached or exceeded the mentioned threshold. If
the minority shareholders fail to apply to the company within such period, their exit right
is terminated and the controlling shareholder can exercise the squeeze-out right and force
minority shareholders to exit the company by applying to the company within three business
days following the end of the three-month period.

VII OUTLOOK

Although political and economic uncertainties, as well as currency fluctuations, are not
eliminated yet, the constitutional referendum on 16 April 2017 marked a critical milestone
in Turkey, and this could lead to a better year. Moreover, privatisation of certain assets in
the Privatisation Administration’s portfolio, as well as completion of transactions that were
suspended before the referendum, could bring a positive effect to the M&A market in Turkey.
While it is certainly a difficult time to make reliable projections, we believe that the economic
dynamism of Turkey will also keep the M&A market fairly busy.
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